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Section 1 - Professional Developments

TESTAMENTARY AND UNIT TRUSTS AND ESTATE PLANNING

From the number of questions that this service has received recently, it appears that the use of trusts
in general (and testamentary trusts in particular) have been exercising the minds of our members. It
is perhaps apposite to provide some analysis of trusts generally to acquaint readers with the potential
issues arising from the use of trusts in tax and estate planning.

Trusts fall into two categories and three subcategories, so understanding these basic tenets is
important when deciding how to use a trust structure or even whether to use one at all.

94.1 The two primary categories of trusts

Trusts generally fall into two main categories: inter vivos trusts and testamentary trusts. Without
getting too bogged down in the legal niceties, an inter vivos trust is essentially a trust that is created
by a living settlor (or unit holder in the case of a unit trust or a hybrid unit trust). We'll discuss unit
trusts and hybrid unit trusts under the subcategories below. A testamentary trust on the other hand,
is a trust that is formed upon the death of the settlor in accordance with the deceased testator’s
wishes.

94.2 The three subcategories of trusts

The discretionary trust

The most commonly used trust structure is the discretionary trust, but it is rare to find one where the
trustee is given an unfettered discretion. Discretionary trusts are those under which the trustee has
free rein in everything that has to do with the function of the trust, such as to whom distributions are
made, how those distributions are to be funded (i.e. out of revenue or capital) and even whether a
distribution is made at all.

Given the unfettered nature of the discretion granted to the trustee, these trusts are usually
accompanied by a ‘letter of wishes’ outlining the creator’s preference as to how the trust is to be
administered. It is important to note that a letter of wishes is not binding on the trustee, but it is
fair to say that most (if not all) trustees would take account of these letters in making any decisions
concerning the trust.
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